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I. INTRODUCTION
Arthur Longworth has been in the Washington state prison system since 1986, when he
received a life sentence without parole for first-degree murder.1 He spent his first decade of
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Meghan was a newspaper reporter and taught a journalism course at the University of Minnesota. Her main beat was

96

imprisonment in and out of solitary confinement and developed an extensive disciplinary
record.2 Then he had an “epiphany” while reading Russian writer Aleksandr Solzhenitsyn’s 1973
“The Gulag Archipelago,” a non-fiction narrative about living within the Soviet Union’s forced
labor camp system.3 Longworth decided to reform himself for the woman he murdered, and he
began to write.4
Longworth wrote his first book in 2004. The prison intercepted the novel when he tried to
mail it to his wife5, but he has since had two books and several essays and articles published.6
His work has been taught in college courses and he has won several writing awards.7 But despite
his successful writing career, Longworth had to keep the manuscript of his 2016 novel, “Zek: An
American Prison Story,” under wraps while he wrote it in his cell.8 A volunteer English teacher
at the prison smuggled it out of the facility to get it published for Longworth.9 After it was
published, Longworth was suspended from his job at the prison, removed from his college
courses, and repeatedly threatened with solitary confinement.10 “Zek,” which is Russian slang for
someone in a labor camp, was also banned from Washington state prisons.11 “To be honest,”
Longworth said in a 2018 interview with The Marshall Project, “I don't understand what bothers

higher education, but she has covered everything from local and national politics to urban development.
1
Jonathan Martin, Writer’s World: Life Behind Bars, SEATTLE TIMES, https://www.seattletimes.com/seattlenews/writers-world-life-behind-bars/ (last updated April 16, 2012, 2:45 PM).
2
Id.
3
Id.; ALEKSANDR SOLZHENITSYN, THE GULAG ARCHIPELAGO: AN EXPERIMENT IN LITERARY INVESTIGATION
(1973).
4
Martin, supra note 1.
5
Id.
6
About, ARTHUR LONGWORTH, https://www.arthurlongworth.com (last visited Jan. 10, 2021).
7
Id.
8
Eli Hager, Does the First Amendment End at the Prison Gate?, THE MARSHALL PROJECT (Oct. 25, 2016, 12:36
PM), https://www.themarshallproject.org/2016/10/25/does-the-first-amendment-end-at-the-prison-gate [hereinafter
Hager, Does the First Amendment End].
9
Eli Hager, Silencing Arthur Longworth, THE MARSHALL PROJECT (April 5, 2018, 10:00 PM),
https://www.themarshallproject.org/2018/04/05/silencing-arthur-longworth [hereinafter Hager, Silencing].
10
Id.; see also Hager, Does the First Amendment End, supra note 8.
11
Hager, Silencing, supra note 9.
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them about my writing or why they go to extremes to punish me for what I’ve written, as well as
do all they can to prevent me from writing more. When I look at my writing, it seems to be
merely an attempt to convey the experience of long-term incarceration.”12
Over the past few decades, prisons have increasingly been allowed to strip incarcerated
people like Longworth of their freedom of speech with little protection from the courts.13 Prisons
gained this control after the Supreme Court set a low standard of review that called for great
deference to prison administrators in constitutional challenges to prison policies.14
The extremely deferential standard used in First Amendment cases involving incarcerated
parties, however, is in stark contrast to the celebrated American tradition of fiercely protecting
individuals’ freedom of speech. Prisons cite safety and security concerns as the reasoning behind
these policies, yet they commonly restrict books about racial injustices and the inequitable
treatment of Black men in the criminal justice system.15 This then raises the question: Are all of
these regulations and restrictions really in place to maintain security in the prisons and promote
rehabilitation, or are they about control and keeping incarcerated people uninformed and
silenced? Through their respective decisions and laws implemented over the past several
decades, the Supreme Court and the U.S. Congress seemingly do not believe this is a question
that must be answered or even asked.16
While courts and legislators may be quick to write off the First Amendment concerns of
incarcerated people and simply allow prisons to handle internal issues, they are ignoring the fact

12

Id.
This article uses the phrase incarcerated people or individuals in lieu of inmate or prisoners because it is the
preferred language for a majority of people previously or currently incarcerated. See Blair Hickman, Inmate.
Prisoner. Other. Discussed., THE MARSHALL PROJECT, (April 3, 2015, 7:15 AM),
https://www.themarshallproject.org/2015/04/03/inmate-prisoner-other-discussed.
14
Turner v. Safley, 482 U.S. 78, 89 (1987).
15
See generally infra Part III.B. at 15.
16
See generally infra Parts II.C. at 7, III at 12, and IV.A. at 19.
13
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that people who have been or are currently incarcerated make up an increasingly significant
population in our country. The U.S. prison population has grown exponentially in recent
decades, ballooning from about 330,000 incarcerated people in 1980 to nearly 1.5 million in
2016.17 As incarcerated people represent a large and ever-growing subset of the United States,
their lack of access to free speech and other fundamental freedoms should be of particular
concern to our government’s leadership. At their core, America’s values represent a resounding
commitment to upholding fundamental democratic freedoms like the freedom of expression,
which is broadly accepted as a fundamental human right.18 Therefore, in order to truly abide by
the Constitution, restrictions on an incarcerated person’s speech must be more closely scrutinized
by the courts. The pervasive issue of incarcerated people’s lack of access to their freedom of
speech also can and should be addressed outside the courtroom, from legislative action down to
decisions made by individual wardens.
To better understand the lack of freedom of speech in the prison system, this article will
first detail how traditional freedom of speech cases are analyzed under the law and then review
the key Supreme Court cases that have impacted incarcerated people’s First Amendment rights
and how those cases set a strong deferential precedent toward prison administrations. It will then
delve into a few of the areas in which incarcerated people’s freedom of speech has been
impeded, followed by a discussion of the limited tools incarcerated people have to remedy such
impediments. Finally, the article will consider opportunities for salvaging incarcerated people’s
free speech rights.
II. SUPREME COURTS SETS A DEFERENTIAL PRECEDENT

17

Key Statistic: Prisoners, BUREAU OF JUST. STAT., https://www.bjs.gov/index.cfm?ty=kfdetail&iid=488#figure
(last visited Apr. 10, 2021).
18
G.A. Res. 217 (III) A, Universal Declaration of Human Rights (Dec. 10, 1948).
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A. Typical Protocol for Challenges to Free Speech Restrictions
As a fundamental facet of the democratic process, freedom of speech is traditionally treated
with care in the judicial system. Although the Supreme Court has never embraced the view that
the First Amendment prohibits all governmental regulation of speech,19 it is generally very
skeptical of such restrictions.
In cases that raise freedom of speech issues for protected speech, courts generally analyze the
regulation or law in question under standards that are known as either strict or intermediate
scrutiny, respectively.20 Content-based regulations, which “suppress, disadvantage, or impose
differential burdens upon speech because of its content,” are analyzed under strict scrutiny and
are presumed to be unconstitutional.21 A content-based regulation could look like, for example,
the government prohibiting books about evolution in public libraries. Under a strict scrutiny
analysis, the government must show that the regulation satisfies a compelling (i.e. necessary or
critical) governmental interest and that the government is implementing the regulation using the
least restrictive means possible.22 This is a heavy burden to meet.
Content-neutral regulations, which discriminate against speech regardless of its content, are
subjected to a lower level of scrutiny.23 These types of regulations may include restrictions on
the time, place, or manner in which content is expressed.24 In City of Renton v. Playtime
Theatres, Inc., the Supreme Court determined the constitutionality of a city ordinance that

Virginia v. Black, 538 U.S. 343, 358 (2003) (“The protections afforded by the First Amendment . . . are not absolute,
and we have long recognized that the government may regulate certain categories of expression consistent with the
Constitution.”).
20
16A Am. Jur. 2d Constitutional Law § 480.
21
Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 642 (1994).
22
16A Am. Jur. 2d Constitutional Law § 480.
23
Id.
24
City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 46 (1986).
19
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prohibited adult movie theatres near schools.25 The Court deemed the law content-neutral
regulation because it did not seek to censor the content played in the theatres; it was instead
concerned with the secondary effects of the theatres in the community.26 Content-neutral
regulations are constitutional so long as they serve a substantial governmental interest and do not
unreasonably limit alternative avenues of communication.27 These regulations are treated with
slightly less skepticism because they are thought to “pose a less substantial risk of excising
certain ideas or viewpoints from the public dialogue.”28 How courts handle infringements on
incarcerated people’s freedom of speech, however, is less concretely defined and far less critical.
B. From “Slaves of the State” to Gaining (Some of) the Rights of an “Ordinary Citizen”
For much of American history, incarcerated people did not have legal rights at all.
Instead, an incarcerated person was considered a “slave of the state” who had forfeited all his
personal rights “except those which the law in its humanity accords to him.”29 The earliest
federal prisons, established by the Three Prisons Act in 1891,30 were quick to punish incarcerated
people for expressing themselves.31 Punishable offenses included talking in the dining room and
among cells as well as ambiguous behavior such as “laughing” and “fooling.”32 It was not until
the mid-20th century that courts recognized “a prisoner retains all the rights of an ordinary

25

Id. at 41.
Id. at 47–48.
27
Id. at 47.
28
Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 642 (1994).
29
Ruffin v. Commonwealth, 62 Va. (21 Gratt.) 790, 796 (Va. 1871).
30
Three Prisons Act, ch. 529, 26 Stat. 839 (1891) (creating the Federal Prison System); see also Ira P. Robbins, The
Prisoners’ Mail Box and the Evolution of Federal Inmate Rights, 144 F.R.D. 127, 133 (1993) (noting that the Three
Prisons Act created tensions between state and federal governments because the state prisons were making money off
the federally incarcerated people, “who were considered ‘for the most part, a better class of convicts’ who were
‘capable of performing better work.’”) (citation omitted).
31
But see Robbins, supra note 30, at 142 (noting that by 1930, a director of the Federal Bureau of Prisons intended
“to humanize prison life and to set an example to reformers in the states.”) (quoting JAMES V. BENNETT, I CHOSE
PRISON 84 (1970)).
32
Id. at 139.
26
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citizen except those expressly, or by necessary implication, taken from him by law.”33 Even still,
it was understood that a “duty of servitude” is imposed on an incarcerated person while
imprisoned.34
Over the following decades, the Supreme Court found that incarcerated people retain—in
a reduced capacity—most of the constitutional rights found within the Bill of Rights, including
the freedom of speech.35 The Court has accordingly stated, “Prison walls do not form a barrier
separating prison inmates from the protections of the Constitution.”36 The Court, however,
inconsistently practices what it has preached.
C. The First Amendment Applied to Incarcerated Individuals
The Supreme Court first established a protective standard for incarcerated people’s free
speech rights in 1974.37 In Procunier v. Martinez, incarcerated individuals in California
challenged regulations that gave prison officials broad authority to read and censor their mail.38
The regulations censored several types of correspondence to and from incarcerated people,
including mail in which incarcerated people “unduly complain[ed]” or “magnif[ied]
grievances.”39 They also labeled incoming and outgoing mail that expressed “inflammatory
political, racial, religious or other views or beliefs” as contraband.40 The Court struck down these
regulations, holding that arbitrary censorship of incarcerated people’s incoming and outgoing

33

Coffin v. Reichard, 143 F.2d 443, 445 (6th Cir. 1944).
Id.
35
MICHAEL B. MUSHLIN, RIGHTS OF PRISONERS § 2:2 (5th ed. 2020) (explaining that incarcerated individuals also
have the right of “free exercise of religion, the Eighth Amendment right to be free of cruel and unusual punishment,
the right not to be deprived of a liberty interest without due process, the right to petition courts for relief, and the right
to be protected from discrimination,” among other rights).
36
Turner v. Safley, 482 U.S. 78, 84 (1987).
37
Procunier v. Martinez, 416 U.S. 396 (1974).
38
Id. at 398.
39
Id. at 399.
40
Id.
34
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mail violates the First Amendment.41 Reflecting an intermediate scrutiny analysis, the Court held
that prison censorship is only justified if it furthers a substantial governmental interest of
security, order and rehabilitation, and the censorship is not greater than necessary to further that
interest.42 The Court emphasized that the regulations in question were unconstitutional because
they infringed on the First Amendment rights of non-incarcerated people corresponding with
incarcerated people, stating that “censorship of prisoner mail works a consequential restriction
on the First and Fourteenth Amendments rights of those who are not prisoners.”43 The ruling
therefore did not address the broader issue of whether one’s right to free speech survives
imprisonment.44 Even so, the Martinez standard was a small victory for free speech rights in
prisons, but it was short-lived.
Turner v. Safley, decided in 1987, is the landmark case that has largely shaped how courts
treat constraints on incarcerated people’s First Amendment rights.45 This case involved the
challenge of two Missouri Division of Corrections’ regulations: the first allowed correspondence
between incarcerated individuals at different correctional facilities only if the individuals were
immediate family members, discussing legal matters, or if the classification and treatment team
of each individual deemed the correspondence to be in the best interest of the parties.46 In
practice, the rule was that incarcerated individuals could not write to other incarcerated
individuals who were not family members.47 The second challenge was against the Division of

41

Id. at 415.
Id. at 413–14.
43
Id. at 409 (illustrating that “[t]he wife of a prison inmate who is not permitted to read all that her husband wanted
to say to her has suffered an abridgment of her interest in communicating with him as plain as that which results from
censorship of her letter to him.”).
44
Id. at 408.
45
Turner v. Safley, 482 U.S. 78, 91 (1987).
46
Id. at 81–82.
47
Id. at 82.
42
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Corrections’ policy that only allowed incarcerated individuals to marry if there were “compelling
reasons to do so,” such as a pregnancy or the birth of an “illegitimate” child, and only with
permission of the superintendent of the prison.48
The district court found for the complainants and the Court of Appeals for the Eighth
Circuit affirmed, applying a strict scrutiny analysis to hold that the regulations violated the
complainants’ constitutional rights.49 The Supreme Court, however, took a different approach in
its analysis. The Court argued that holding prison officials’ decisions to the “inflexible strict
scrutiny analysis would seriously hamper their ability to anticipate security problems and to
adopt innovative solutions,” and that their decision-making process would be hindered because
there would always be the potential for “some court somewhere” to find that the prison could
have employed a less restrictive alternative to solve an issue.50 The Court then took a generous
leap to conclude that courts would thus “inevitably” be tasked with deciding “the best solution to
every administrative problem” in prisons.51 Accordingly, it held that a regulation that infringes
on an incarcerated person’s constitutional rights is lawful so long as it is “reasonably related to
legitimate penological interests.”52 This rule became what is known as the “Turner standard,”
and it is still used today.53
As part of the Turner standard, the Court established four factors to determine whether a
challenged regulation is reasonably related to a prison’s legitimate penological interests.54 The
first and most important factor is whether the regulation is neutral and rationally connected to the

48

Id.
Id. at 83.
50
Id. at 89.
51
Id.
52
Id. (emphasis added).
53
Id. at 95.
54
Id. at 89–90.
49
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prison’s alleged legitimate governmental interest.55 A regulation will not be upheld if the
connection is “so remote as to render the policy arbitrary or irrational.”56 Next, courts should
weigh whether incarcerated people have alternative means of exercising their asserted right if the
regulation is upheld.57 If other means exist, the Court stated, then “courts should be particularly
conscious of the ‘measure of judicial deference owed to corrections officials . . . in gauging the
validity of the regulation.’”58 The third factor is whether accommodating the “asserted right will
have a significant ‘ripple effect’ on fellow inmates or on prison staff” and on the allocation of
prison resources; if so, courts should be particularly deferential to corrections officials.59 Finally,
courts should consider whether there is a ready alternative to the regulation that fully
accommodates the asserted right at a minimal cost to valid penological interests.60
Applying this standard, the Court affirmed the lower courts’ decisions as to the marriage
regulation but overturned their rulings on the correspondence policy.61 The Court held that the
correspondence regulation was constitutional because it was neutral and logically addressed the
prison’s security and safety concerns about prison gangs using mail to coordinate illegal acts.62
While the holding and the Turner standard at large may seem understandable at first
glance given the unique security and safety challenges inherent to running a prison, Justice John
Paul Stevens cut through the opinion and discerned the clear risks the standard poses to

55

Id.
Id.
57
Id. at 90 (citing Jones v. N.C. Prisoners’ Labor Union, Inc., 433 U.S. 119, 131 (1977)).
58
Id. (citing Pell v. Procunier, 417 U.S. 817, 827 (1974)).
59
Id.
60
Id. at 90–91 (emphasizing that “[t]his is not a ‘least restrictive alternative’ test: prison officials do not have to set
up and then shoot down every conceivable alternative method of accommodating the claimant’s constitutional
complaint.”).
61
Id. at 91.
62
Id. at 90–91.
56
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incarcerated people’s First Amendment rights.63 In his partial dissent, Justice Stevens said the
standard was “virtually meaningless” if the only requirement is a logical relationship between the
prison regulation and “any legitimate penological concern perceived by a cautious warden.”64
Emphasizing the point, he wrote, “[i]ndeed, there is a logical connection between prison
discipline and the use of bullwhips on prisoners.”65
Two years later, the Supreme Court relied on Turner in its Thornburgh v. Abbott holding
to partially overturn the looser mail standard set in Martinez, holding that an intermediate
scrutiny analysis only applies to censorship of outgoing, and not incoming, mail.66 In
Thornburgh, incarcerated individuals challenged a Federal Bureau of Prisons regulation that
allowed prison officials to reject publications sent to incarcerated people that the officials
deemed to be “detrimental to institutional security.”67 Many of the forty-six publications that the
prison rejected criticized prison conditions or included viewpoints that prison administrators
would likely oppose.68 Among the rejected publications was Labyrinth, a magazine published by
the Committee for Prisoner Humanity & Justice, which included an article about medical
treatment of federally incarcerated people.69 Other rejected literature included publications that
“advocated homosexual rights” and promoted “left-wing politics.”70
The Court concluded that there was no evidence that an incoming publication had ever
caused a security problem in the past.71 Nonetheless, the Court said the regulations were content-

63

Id. at 100.
Id. Justices Brennan, Marshall, and Blackmun joined in the partial dissent.
65
Id. at 101.
66
Thornburgh v. Abbott, 490 U.S. 401, 413 (1989).
67
Id. at 403.
68
Id. at 429.
69
Id. at 420–21.
70
Id. at 429 n.13.
71
Id. at 430.
64
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neutral and upheld them.72 More broadly, the Court held that restrictions on incoming
correspondence are valid as long as they are “reasonably related to legitimate penological
interests.”73 Justice Stevens again took the majority to task in his partial dissent, writing that the
decision “upset precedent in a headlong rush to strip inmates of all but a vestige of free
communication with the world beyond the prison gate.”74 Indeed, the decision ignored the
precedent set by Martinez that censorship of incarcerated people’s mail also impacted the First
Amendment rights of the non-incarcerated people who sent or received the mail. And, by
adopting the deferential Turner standard for incoming mail, the Court failed to seriously consider
the implications for millions of incarcerated people’s constitutional right of free speech. The
Court was willing to significantly diminish this right even though the evidence showed that the
prisons were rejecting publications that contained viewpoints they opposed and that the
publications had not caused security or safety problems.
The Turner standard gives prison and jail officials substantial power to determine which
literature and communications their incarcerated populations can access. The result is that prison
officials control their access to the outside world.
III. FIRST AMENDMENT RIGHTS THAT HAVE BEEN IMPEDED
Thornburgh’s ruling on restrictions for incoming correspondence inherently includes
literature and other reading materials sent to incarcerated people.75 Incarcerated people have a
First Amendment right to receive publications, but prisons can greatly limit the types of

72

Id. at 416.
Id. at 404.
74
Id. at 422. Justices Brennan and Marshall joined in the partial dissent.
75
Id. at 404–05.
73
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publications incarcerated people may receive and the manner in which they can receive
publications.76
Prisons have enacted policies that block access to newspapers and similar reading
material by arguing that the policies were necessary to prevent fire hazards or clogged toilets.77
Courts often strike these rules down, but not always.78 For example, in 2005, the U.S. District
Court for the Western District of Wisconsin upheld a state prison’s policy that prohibited
incarcerated people in segregation from having magazines and newspapers because other
incarcerated people had misused these types of publications in the past.79 Some of these
unconstitutional rules remain in place for decades. In 2015, an incarcerated person at an Illinois
county jail challenged the jail’s total ban on newspapers.80 The ban, which had been in effect
since 1984, applied to all newspapers regardless of content and defined newspapers as
“contraband.”81 The U.S. District Court for the Northern District of Illinois found the ban was
rationally related to penological interests but that it was not a reasonable solution to the prison’s
security concern.82
A. The “Publishers-Only” Rule
Another way in which correctional facilities have hindered incarcerated people’s access
to reading materials is by enacting what is known as the “publishers-only rule.”83 Many prisons
follow this rule, which allows incarcerated people to receive only newspapers, books, and

COLUMBIA HUMAN RIGHTS LAW REVIEW, A JAILHOUSE LAWYER’S MANUAL 591–92 (11th ed. 2017).
MUSHLIN, supra note 35, at § 6:9 (discussing censorship in prisons and limitations on receipt of publications).
78
Id.
79
King v. Frank, 371 F. Supp. 2d 977, 980 (W.D. Wis. 2005).
80
Koger v. Dart, 114 F. Supp. 3d 572, 576 (N.D. Ill. 2015) (emphasis added).
81
Id. at 578.
82
Id. at 582.
83
Bell v. Wolfish, 441 U.S. 520, 521 (1979) (holding that a prison did not violate the First Amendment when it
prohibited incarcerated individuals from receiving hardcover books that were not mailed directly from publishers,
book clubs, or bookstores).
76
77
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magazines directly from a publisher or from book clubs.84 And while this is a content-neutral
rule and incarcerated people can still obtain the publications, it still raises access issues. Books,
newspapers, and other publications cost money. Most incarcerated people who are able to have
jobs in prison make, on average, between 14 cents and 36 cents an hour.85 That means those
earning wages on the higher end of the spectrum make less than $15 a week for 40 hours of
work. A new paperback book easily costs more than what most incarcerated workers make in a
week.86 With this context, publishers-only rules can greatly impede incarcerated people from
gaining access to books and other literature they seek to read.
The Supreme Court has upheld publishers-only policies for decades. In Bell v. Wolfish,
decided in 1979 (before Turner), the Court stated that the higher costs associated with an
incarcerated person having to buy a book from its publisher or a bookstore versus having
someone simply mail the incarcerated person the book “does not fundamentally implicate free
speech values.”87
In a more recent example from 2009, a mailroom supervisor at a Minnesota correctional
facility refused to deliver mail to an incarcerated person because it included a copy of a book
printed from the internet.88 Minnesota’s Department of Corrections has a policy that bars
incarcerated people from receiving books from an unauthorized vendor or publisher in order to

84

COLUMBIA HUMAN RIGHTS LAW REVIEW, supra note 76, at 593.
Wendy Sawyer, How Much Do Incarcerated People Earn in Each State?, PRISON POL’Y INITIATIVE (Apr. 10, 2017),
https://www.prisonpolicy.org/blog/2017/04/10/wages/. These numbers represent wages of typical prison jobs in 2017.
About six percent of incarcerated people in state prisons work for state-owned businesses, which provide higher than
average wages—between 33 cents and $1.41 an hour.
86
Barnes & Noble priced Chokehold: Policing Black Men, published in 2017, at $18 in January 2021. See
Chokehold: Policing Black Men, BARNES & NOBLE.COM, https://www.barnesandnoble.com/w/chokehold-paulbutler/1123558989?ean=9781620974834 (last visited Jan. 10, 2021).
87
Bell, 441 U.S. at 552 (quoting Jones v. N.C. Prisoners’ Labor Union, 433 U.S. 119, 130–31 (1977)).
88
Ligons v. Perez, No. A09-108, 2009 WL 4796150, at *1 (Minn. Ct. App. Dec. 15, 2009).
85
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prevent contraband from being smuggled in via books.89 The Minnesota Court of Appeals upheld
the policy, as well as another challenged policy that allowed incarcerated people to receive
magazines sent only as part of a subscription.90 It concluded, inter alia, that these policies were
rationally related to legitimate government objectives: preventing contraband and reducing the
burden on mailroom staff to examine incoming mail for contraband.91
There are laws and regulations that offer some protections from the publishers-only rule,
however.92 Under federal regulations, incarcerated people in minimum- and low-security prisons
can receive soft-cover books from any source.93 The publishers-only rule still applies to
hardcover books in these facilities, as well as to all books in medium- and high-security
prisons.94
B. Banned Books Lists Contain Tens of Thousands of Titles
Many people may not have a problem with the policies mentioned above because they
can imagine that prisons truly have a legitimate interest in banning certain reading materials for
safety reasons, such as preventing contraband, riots, and other illegal or harmful activity. But
some books and other reading materials that prisons have banned would likely surprise even the
most deferential judges.
A 2019 report by PEN America, a nonprofit organization that defends free expression,
found that state prisons ban tens of thousands of books.95 Some states’ correctional departments
have official banned book lists, which are not necessarily informed by experts or officials at a

89

Id. at *1.
Id. at *1, *6.
91
Id. at *3–4.
92
COLUMBIA HUMAN RIGHTS LAW REVIEW, supra note 76, at 594.
93
Id. (citing 28 C.F.R. § 540.71(a) (2016)).
94
Id.
95
PEN AMERICA, LITERATURE LOCKED UP: HOW PRISON BOOK RESTRICTION POLICIES CONSTITUTE THE NATION’S
LARGEST BOOK BAN 4 (2019), https://pen.org/wp-content/uploads/2019/09/literature-locked-up-report-9.24.19.pdf.
90
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statewide level but instead by prison mailroom staff.96 Because mailroom staff are commonly
calling the shots on what books are and are not acceptable, there is a substantial risk of prisons
inadvertently “turning institution-wide norms into an automatic statewide ban.”97 For example,
Florida’s banned book list contains more than 20,000 titles, while Texas’ list spans from 10,000
to 15,000 books, and Kansas’ list includes over 7,000 titles.98
The PEN America report details how state prisons have banned books ranging from
Dragonology: The Complete Book of Dragons, to Klingon dictionaries, to a coloring book about
chickens.99 While prohibiting these trivial books may seem inconsequential to incarcerated
people’s rights, it raises critical questions: Why are these books arbitrarily banned in the first
place, and what does this censorship say about incarcerated people’s First Amendment rights and
their treatment in general? If a chicken coloring book does not threaten security or safety and
does not prevent rehabilitation efforts, then what is the legitimate penological interest in keeping
it out of an incarcerated person’s hands? Is it then simply about prison staff exercising control
over incarcerated people just because they can?
Beyond Star Trek books and coloring books, prisons also ban—and get away with
banning—important literature that impacts incarcerated people’s lives. The New Jim Crow,
which details the mass incarceration of Black men in the U.S., is often subject to prison bans.100
In fact, many of the banned books cover topics such as race, civil rights, and the prison
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system.101 With that in mind, the banning of books starts to seem less insignificant and more
insidious.
The American Civil Liberties Union has challenged several banned books and other
reading materials.102 Most recently, in May 2019, the organization urged the Arizona Department
of Corrections to reconsider its decision to ban the book Chokehold: Policing Black Men on the
grounds that it was unauthorized content.103 The book, penned by Paul Butler, a law professor at
Georgetown University and former federal prosecutor, delves into the criminal justice system’s
targeting of Black men and advocates for nonviolent prison abolition.104 In a letter to the Arizona
Department of Corrections, the ACLU argued that the ban violated incarcerated people’s right to
free speech, emphasizing that the “very people who experience extreme racial disparity in
incarceration cannot be prohibited from reading a book whose purpose is to examine and educate
about that disparity.”105 The book was permitted in Arizona prisons as of June 2019.106
Having access to literature about race, civil rights, and the prison system is more than just
about the principle of free speech. These books can have a real impact on incarcerated people.
Jarrett Adams, a criminal and civil rights lawyer who was formerly incarcerated after being
wrongfully convicted at age seventeen, described how access to this type of literature impacted
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his life: “Those books tell people who are incarcerated not to give up,” he told PEN America.107
“I would not be where I am today if it weren’t for having been able to read certain books that
addressed systemic racism and mass incarceration.”108
C. Reading Material Prohibitions as a Form of Punishment
The Supreme Court has also upheld policies that limit incarcerated people’s access to
reading materials as a form of punishment. In Beard v. Banks, an incarcerated person brought a
First Amendment challenge against a Pennsylvania Department of Corrections policy that
restricted access to newspapers, magazines, and photographs for incarcerated people who were
placed in the most restrictive level of a prison’s long-term segregation unit.109 People
incarcerated in the unit were not allowed to have a single article clipped from a news publication
unless it related to them or their family.110 The Court judged in favor of the regulation, holding
that the prison had a legitimate penological interest in incentivizing good behavior.111
Justice Stevens, once again, came to the First Amendment’s defense in a strongly worded
dissent.112 He argued that by ratifying the Fourteenth Amendment, our nation committed to
applying the law equally to all persons and, therefore, even the “worst of the worst” prisoners
should retain their constitutional rights.113 Justice Stevens went so far as to proclaim that the
prison regulation came “perilously close to a state-sponsored effort at mind control.”114 As
intense as that statement may seem on first read, he was not wrong. The prison decided what
access incarcerated individuals had to certain content and reading materials based on the prison’s
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desire to encourage certain behavior, not based on security, safety, or rehabilitation concerns
related to the materials. For comparison, government officials surely do not enjoy people
constantly criticizing their choices on social media, and sometimes these critiques can lead to
negative consequences,115 but the government does not get to take away critics’ right to vote to
encourage a better behaved populace. Accordingly, just because incarcerated people act
insubordinately, or even sometimes dangerously, does not mean they should have their right to
read entirely stripped from them so that they possibly behave better. That is simply not how the
First Amendment works, whether someone is in prison or not.
IV. LIMITED ACCESS TO REMEDIES
A. Prison Litigation Reform Act Severely Reduces Access to Courts
Having to plead their case to a judge that will be very deferential to their opponent is a
huge challenge for incarcerated people in and of itself. Still, complainants who actually make it
to the courthouse door are luckier than most incarcerated people with claims against prison
administrations. The first big hurdle incarcerated people face when bringing a lawsuit is meeting
the requirements of the Prison Litigation Reform Act (“PLRA”).116 The PLRA, enacted in 1996,
requires incarcerated people to exhaust all administrative remedies before they may bring a
lawsuit under a federal claim that challenges a correctional facility’s conditions.117 The Act also
prohibits incarcerated people from bringing civil actions for mental or emotional injuries without
first showing they were physically or sexually assaulted.118
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Immediately following PLRA’s passage, the number of suits filed by incarcerated people
decreased thirty-three percent.119 The success rate of lawsuits brought by people incarcerated
also dipped after the law’s enactment.120 Due to its concerning effects on incarcerated people, the
Human Rights Watch, the American Bar Association, the Commission on Safety and Abuse in
America’s Prisons, and the National Prison Rape Elimination Commission have all called for the
PLRA to be reformed or repealed.121
B. Access to Media
With a diminished ability to bring challenges against prison policies that infringe on free
speech, incarcerated people are often left to air their grievances outside the courtroom. As is a
common outlet for non-incarcerated people who seek justice outside the judicial system, one
option is to take their claims to the media. But unlike non-incarcerated people, those in prisons
and jails do not always have a simple way of notifying journalists of their complaints.
Prison policies regarding incarcerated people’s abilities to communicate freely and
confidentially with the news media are a source of contention within courts. Federal circuits and
state courts are divided as to whether incarcerated people should have the right to send letters to
the media as privileged mail, which prison staff cannot open or read, or whether this
correspondence should be treated as general mail that is subject to review.122
The Eighth Circuit falls along the more restrictive end of the spectrum. In Smith v. Delo,
the court relied on Turner and Thornburgh to decide that a Missouri prison’s policy that allowed
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the prison to inspect mail addressed to the members of the media did not violate the First
Amendment.123 An incarcerated person at the prison had challenged the policy that required
outgoing mail addressed to the media or clergy members to be sent to the prison mailroom
unsealed so it could be inspected.124 The court, although admitting that there is less of a security
risk with outgoing mail, held that the policy was rationally related to the prison’s legitimate
interest in preventing and discovering mail that contains “contraband, threats, evidence of escape
plans, and other illicit activity.”125 The decision in Smith moved away from both Martinez and
Thornburgh, the latter in which the Supreme Court clearly stated that outgoing mail does not,
“by its very nature, pose a serious threat to prison order and security.”126
The press also face barriers to communicating with incarcerated people. Although the
Supreme Court has stated that incarcerated people have a right to reasonable and effective means
of communication with the media,127 it has upheld federal and state prison regulations that
prohibit the press from arranging face-to-face interviews with individual incarcerated people.128
In Pell v. Procunier, the Supreme Court held that members of the news media have no
greater constitutional right of access to correctional facilities and incarcerated people than that
afforded to the general public.129 The case revolved around a challenge brought by journalists
and a group of incarcerated people in California against a California Department of Corrections
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regulation that prohibited press and other media from conducting interviews with individually
chosen incarcerated people.130 On the same day, the Court decided Saxbe v. Washington Post
Co., in which the Washington Post and one of its reporters challenged a Federal Bureau of
Prisons policy that barred any personal interviews between reporters and individually designated
incarcerated people.131 The rule applied whether the reporter or incarcerated person requested the
interview.132 The Court relied on Pell to uphold the policy.133 In his dissent, Justice Powell
argued that the government does not have a legitimate interest in preventing reporters from
gaining information they may learn in personal interviews with incarcerated people, but rather
society has a legitimate interest in reading about the experiences of the individuals incarcerated
in federal prisons, which are public institutions.134 He wrote, “[w]hat is at stake here is the
societal function of the First Amendment in preserving free public discussion of governmental
affairs.”135
Even when members of the press are allowed to access correctional facilities, prison
administrators, who either are ignorant of the law or simply ignore it, may still attempt to block
them. In March 2010, a Mother Jones Magazine journalist’s request to visit a Louisiana prison
was denied because the assistant warden felt that the journalist had not “reported accurately” on
the prison in the past.136 The prison relented after the ACLU wrote the warden a demand letter
noting that it could not, under the First Amendment, discriminate based on the content of the
journalist’s prior reporting or other content-based criteria.137
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Incarcerated people are in a precarious position due to reduced access to media and the
PLRA’s limitations on filing lawsuits. They do not have a clear judicial remedy to air their First
Amendment grievances, while they are simultaneously denied the Amendment’s guarantee to
share their stories with journalists. This leaves incarcerated people with few ways for their
criticisms of prison policies, including those that hinder free speech, to be heard and remedied.138
V. RIGHTING WRONGS: SALVAGING INCARCERATED PEOPLE’S FREEDOM OF SPEECH
In an ideal world, the Supreme Court would overturn Turner and upset decades of
precedence to enact stricter scrutiny on prison policies related to First Amendment rights. But
this is not an ideal world and the chances of that happening any time in the foreseeable future are
slim to none.139 Instead of waiting for Godot (or a Justice Stevens protégé), we should call on
lower courts, legislators, and media professionals to take tangible action to begin providing
incarcerated people with their constitutional and fundamental right to freedom of speech.
A. Courts Should Approach Prison Policies with More Skepticism
Although the Supreme Court has said that courts should show deference to prison
administrators in managing their facilities, lower courts still have some flexibility when
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determining, under the Turner standard, whether an administrator’s action is in fact reasonably
related to legitimate penological interests.140
Courts can and should find that bans on books like The New Jim Crow that critique the
U.S. prison system fail the first and most significant prong of the Turner test, which states that
regulations restricting incarcerated people’s First Amendment rights should be legitimate,
neutral, and “without regard to the content of the expression.”141 Prison policies that ban books
criticizing prisons are far from neutral under any reasonable interpretation of the word. Prisons
may already be aware of the unconstitutionality of these types of bans because the ACLU has led
successful campaigns against bans on The New Jim Crow in both New Jersey and North Carolina
prisons.142 Therefore, when faced with challenges to these policies and bans, courts should
swiftly strike them down as unconstitutional.
Additionally, federal circuit and state courts should hold that incarcerated people have the
right to send letters to the media as privileged mail.143 This can increase incarcerated people’s
access to the press without them having to fear potential retaliation from prison guards and
administrators.144 It would also give incarcerated people more ways to voice their concerns and
have them redressed given the limitations imposed by the PLRA.
B. Lawmakers Should Create Review Committees for Banned Literature
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State and federal legislators can help prevent prisons from arbitrarily banning books,
newspapers, magazines, and other reading materials by pushing for stronger oversight of prisons’
literature censorship and restriction policies.
PEN America recommends that states review their prisons’ procedures for book
restrictions in their prisons to ensure that both the incarcerated person and the book’s sender are
notified when it is restricted and that they can appeal the decision.145 The group also
recommends that officials tasked with oversight of prisons’ book restriction practices create
more narrow and explicit policies to govern book restrictions in order to avoid arbitrary bans.146
Additionally, PEN America recommends best practices for how publication review committees
should operate and what qualifications committee members should have.147
These proposed practices are promising, but could be extended even further to include
not just books but all reading materials. Accordingly, federal and state legislators should pass
laws that create objective review boards mandated to oversee correctional facilities’ procedures
for censoring and banning reading materials.
C. Prison Journalism Partnerships
Prison newspapers—written and edited by incarcerated people—were commonplace in U.S.
correctional facilities throughout the 1900s.148 But most prison newspapers shuttered over the
years due to a lack of funding and “hostile prison administrations.”149 Although the prison press
has not been very active for the last several decades, journalism programs have started to
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reappear in prisons around the country, providing a more encouraging outlook for the future.
These programs can help incarcerated people support and educate one another and share their
stories with the outside world.
A prominent of a prison news program is at the San Quentin State Prison in California.150
The prison’s newspaper, San Quentin News, was shut down in the 1980s due to ongoing clashes
between the incarcerated journalists and prison officials.151 It resumed publication in 2008 when
the prison’s warden revamped the program.152 The warden sought a collaboration with a group of
former journalists to help the incarcerated journalists produce the reactivated newspaper.153 San
Quentin News now has a relationship with the University of California-Berkeley.154 The
newspaper’s staff are also all members of the Society for Professional Journalists (SPJ) and, in
2014, the paper won the SPJ’s James Madison Freedom of Information Award for coverage of a
prison hunger strike, overcrowding, and the denial of compassionate release for a dying
incarcerated person.155 Although the incarcerated journalists and editors who work on the
newspaper do not have access to the internet,156 San Quentin News does have a website that
features the incarcerated journalists’ articles, allowing the outside world to hear firsthand about
the issues affecting incarcerated people.157
Another promising example of a prison partnership is the Penn State’s Prison Journalism
Project, which works with “correctional facilities, universities, foundations, non-profits and
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community organizations to establish and promote prison journalism.”158 The project publishes
incarcerated people’s news stories, memoirs, fiction writings, and visual and audio stories
online.159
Other university programs include one at University of Massachusetts Amherst, which
pairs undergraduate journalism students with incarcerated students at a county jail,160 and
another at New York University, which also has a prison education program that includes
journalism courses for incarcerated people.161
These success stories also show that there are prison administrators willing to support
prison newspapers and practice more flexible policies regarding free speech. Working with
amiable prison administrators can lead to more immediate benefits for incarcerated people than
what may be possible through the legislative and judicial process.
D. Action on an Individual Level
While action on a larger scale is necessary to make more sweeping reforms, individuals can
also play a role in helping incarcerated people gain access to books, periodicals, and other
reading materials. This can help incarcerated people avoid costs associated with the publishersonly rule while growing their personal library. There are several organizations and collectives
specifically devoted to sending books to incarcerated people across the country, such as the
Prison Book Program162 and Books to Prisoners.163 People can also donate $30 to Prison Legal
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News, a magazine about incarcerated people’s rights, relevant court decisions, and other criminal
justice news, to sponsor an incarcerated person’s year-long subscription to the magazine.164
VI. CONCLUSION
Incarcerated people do not lose their constitutional right to freedom of speech once they
walk through the prison doors. Their ability to communicate with the outside world and with one
another is a vital right, and one which prisons should not able to strip from them so easily. As the
incarcerated population has increased dramatically over the past few decades, it is all the more
important that incarcerated people have a voice.
Courts can allow incarcerated people to retain their voices by applying stricter scrutiny to
prison policies that hinder their free speech. Lawmakers can prevent prisons from infringing on
incarcerated people’s voices by insisting on more independent oversight of prisons’ censorship
and restriction policies. Media professionals can help incarcerated people access their voices and
amplify them by teaching incarcerated people reporting and writing skills that will allow them to
effectively communicate their messages. Finally, individuals can take action by donating to
programs and publications that provide incarcerated people with reading materials.
We as a country cannot and should not accept the notion that prisons have some divine
power to arbitrarily censor and restrict incarcerated people’s access to free speech. Being
convicted of a crime should not give the government the power to take away a person’s ability to
speak, write, read, and learn. If we truly want to be a country that cherishes and celebrates free
speech, then we must provide all people—incarcerated or not—the opportunity to exercise their
constitutional right.
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